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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

State of Oklahoma, g
Plaintiff, g

VS. g Case No. 4:05-cv-00329-GKF-PJC
Tyson Foods, Inc., et al., g
Defendants. g

DEFENDANTS’ REPLY IN SUPPORT OF
MOTION REGARDING SUMMARY JUDGMENT BRIEFING

Several of the points Plaintiff makes in its response concerning the scheduling of
summary judgment motions merit brief reply before the parties’ anticipated conversation
with the Court on this issue.

Plaintiff's proposed "accommodation,” which would permit the Defendants a total
of only eight summary judgment motions, overlooks the fact that each of the 13
Defendants is already entitled to file at least one summary judgment motion on its own
behalf. See LCVR 56.1(a) (providing that "each party may file . . . one motion" without
leave of court and that additional motions for a party may be filed with leave). Plaintiff
elected to sue 13 separate defendants in this case, and each of those Defendants has borne
the expense of defending itself. Plaintiff served separate discovery on each of these 13
defendants, and each of those Defendants has borne the burden of responding to that

discovery. There can be no doubt that there are 13 "parties” on the defense side of this
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case, each of which is entitled to file at least one summary judgment motion under the

Federal Rules of Civil Procedure and the Local Rules. Thus, the Defendants are
presently entitled, as a matter of right and without leave of the Court, to bring 13

summary judgment motions.

The question raised by the present motion is whether the extraordinary nature and

scope of this litigation suggests that the efficient course of the litigation would best be

served by the granting Defendants leave to file an additional three summary judgment

motions to address some of the complex issues raised by Plaintiff’s claims. Although

Plaintiff’s response pays lip service to “accommodating” the unusual needs of the case,

Plaintiff’s proposal would actually reduce the number of permitted summary judgment

motions from the current 13 to eight and reduce the number of pages Defendants may

submit to support their motions from 300 to 145. Plaintiff offers neither legal authority

nor sound reasons for such a reduction, and Defendants will not consent to such a
truncation of their rights.

Plaintiff’s repeated emphasis on the proceedings in the City of Tulsa case is

misplaced. Although both City of Tulsa and the case here involve poultry litter, the two

cases could not be more different in factual and legal scope. The present case involves

more defendants, more counts, more legal theories, more forms of requested recovery,

and hundreds of thousands more documents than the City of Tulsa case. As the Court is

aware from the hearing on Plaintiff’s motion for a preliminary injunction, Plaintiff’s case

is based entirely on what it characterizes as multiple “lines” of expert proof. The
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Plaintiff’s multiple, complicated expert theories have prompted the parties to retain
approximately 50 different experts among them.

Moreover, Plaintiff’s claims rest on an unusual number of novel theories,
including Plaintiff’s claims that:

e The million-plus acre Illinois River can be a single CERCLA “facility”;
e Organophosphates are a “hazardous” substance under CERCLA;
e RCRA applies to the state-permitted land application of poultry litter;
e Poultry litter applied in conformance with state-issued permits can
constitute a public nuisance; and
e Remote parties can be liable for purported violations of state regulations
governing poultry litter applicators.
When these novel issues are coupled with federal preemption and preclusion, public and
private nuisance, trespass, unspecified equitable remedies, and the interpretation of state
regulations, it becomes clear that Plaintiff’s claims present an unusually large number of
challenging legal issues.

Contrary to Plaintiff’s assertions, Defendants do not propose a “shotgun” approach
to summary judgment. In fact, Defendants propose the exact opposite. By consolidating
the motions that present issues common to the multiple defendants in this case,
Defendants will present the Court with a complete statement of authorities on each issue
of law. Defendants submit that this approach will assist the Court, as the Court will need
to address and resolve each of these legal issues eventually. And, inasmuch as the

Court’s rulings on the issues will significantly affect how the parties prepare for trial,
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Defendants submit that a robust summary judgment practice is the most efficient way of
addressing them.

Plaintiff’s effort to restrict Defendants’ individual summary judgment motions is
also troubling. As the Court is aware, throughout the course of this litigation, where
Defendants have had common positions on discovery or legal issues, they have
voluntarily submitted motions or responses jointly. Defendants have employed this
consolidated briefing in recognition of the advantages and efficiencies to both the Court
and the parties of such joint submissions. Indeed, Defendants’ own summary judgment
proposal here reflects Defendants’ intent to make such joint submissions again to the
extent possible. Nevertheless, different Defendants unquestionably stand in different
positions with respect to certain issues, both legal and factual, and the Court has never
forced the Defendants to file joint submissions at the expense of those individual
positions.

Plaintiff’s proposal, however, seeks to do just that. It would force each Defendant
to devote the great majority of its permitted pages of argument to issues common to all
Defendants, while reducing the argument that each Defendant could offer concerning
Plaintiff’s claims against it individually from 25 to 10 pages. This proposed reduction of
the space Defendants can devote to defendant-specific arguments by 60%—from 25 to
10 pages—is particularly troubling. In Defendants’ view, one of the greatest weaknesses
of Plaintiff’s case is its utter lack of Defendant-specific proof for any of its claims. The
present action is not, after all, a defense class action or a market-share liability case.

Plaintiff asserts individual claims against individual Defendants, and must offer
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individual proof. Each Defendant is entitled to contest the legal sufficiency of that proof
through summary judgment motions. Under Plaintiff’s proposal, each Defendant would
have in effect a single page to address each of Plaintiff’s ten claims against it, an amount
clearly insufficient to present the undisputed facts and law for the Court’s consideration.

Plaintiff's demand that Defendants be required to file all summary judgment
motions at one time on a single day less than four months before trial also runs Counter
to standard practice and the Federal Rules of Civil Procedure. Rule 56(b) states that a
defendant may move “at any time” for summary judgment, subject of course to whatever
deadlines the district court may in its discretion impose. Defendants’ right to file
summary judgment motions well in advance of trial is granted by the express language of
Rule 56(b), and defendants have no interest in waiving that right. The fact that Plaintiffs
would prefer to receive all summary judgment motions at one time is immaterial.
Plaintiff offers no legal authority for its demand that Defendants file all summary
judgment motions at one time, and the Court should reject that demand.

Finally, Defendants do not seek to force the Court to hold a series of hearings on
summary judgment motions between now and the summer of 2009. Rather, Defendants
seek to avoid the very logjam that Plaintiff proposes. It will not be helpful to the Court if
all of the parties’ briefing on all issues is submitted in one lump. Accordingly,
Defendants suggest that the submission of these motions serially, instead of in one great
mass at the end, (1) would give the parties more time to present the Court with higher
quality responses and replies and (2) would permit the Court, if it wishes, to group the

motions and to address some of the threshold legal issues earlier in the process. Of
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course, the Court need not schedule oral argument on any matter where the Court
believes such argument would not be helpful.
Defendants look forward to discussing these procedural issues with the Court and
Plaintiff’s counsel at the Court’s convenience.
Dated: February 3, 2009
Respectfully submitted,

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, PLLC

BY: s/ John H. Tucker

JOHN H. TUCKER, OBA #9110

COLIN H. TUCKER, OBA #16325

THERESA NOBLE HILL, OBA #19119

LESLIE J. SOUTHERLAND, OBA #12491

100 W. Fifth Street, Suite 400 (74103-4287)

P.O. Box 21100

Tulsa, Oklahoma 74121-1100

(918) 582-1173

(918) 592-3390 Facsimile

And

DELMAR R. EHRICH

BRUCE JONES

FAEGRE & BENSON LLP

2200 Wells Fargo Center

90 South Seventh Street

Minneapolis, Minnesota 55402

(612) 766-7000

(612) 766-1600 Facsimile
ATTORNEYS FOR CARGILL, INC. AND CARGILL
TURKEY PRODUCTION LLC
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BY: /s/Erin W. Thompson, ABA #2005250
(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ERIN WALKER THOMPSON, Arkansas Bar
No. 2005250

KUTAK ROCK LLP

234 East Millsap Road Suite 400
Fayetteville, AR 72703-4099

Telephone: (479) 973-4200

Facsimile: (479) 973-0007

-AND-

STEPHEN L. JANTZEN, OBA # 16247
PATRICK M. RYAN, OBA #7864
PAULA M. BUCHWALD, OBA #20464
RYAN, WIALEY & COLDIRON, P.C.

119 N. Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

Telephone: (405) 239-6040

Facsimile: (405) 239-6766

E-Mail: sjantzen@ryanwhaley.com

-AND

THOMAS C. GREEN, ESQ.

MARK D. HOPSON, ESQ.

TIMOTHY K. WEBSTER, ESQ.

JAY T. JORGENSEN, ESQ.

GORDON D. TODD, ESQ.

SIDLEY AUSTIN LLP

1501 K Street, N.W.

Washington, D.C. 20005-1401

Telephone: (202) 736-8000

Facsimile: (202)736-8711

ATTORNEYS FOR TYSON FOODS, INC;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.
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BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. SCOTT MCDANIEL, OBA#16460
NICOLE LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121
McDaniel, Hixon, Longwell & Acord, PLLC
320 S. Boston Avenue, Suite 700

Tulsa, OK 74103

-AND-

SHERRY P. BARTLEY, AR BAR #79009
MITCHELL WILLIAMS, SELIG,

GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

ATTORNEYS FOR PETERSON FARMS,
INC.

BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. THOMAS LAY, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

-AND-

JENNIFER S. GRIFFIN

LATHROP & GAGE, L.C.

314 East High Street

Jefferson City, MO 65101

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.
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BY: /s/ Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

RANDALL E. ROSE, OBA #7753
GEORGE W. OWENS, ESQ.

OWENS LAW F P.C.

234W. 13 Street

Tulsa, OK 74119

-AND-

JAMES MARTIN GRAVES, ESQ.

GARY V. WEEKS, ESQ.

BASSETT LAW FIRM

POB 3618

Fayetteville, AR 72702-3618
ATTORNEYS FOR GEORGE'’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD

VICKI BRONSON, OBA #20574

BRUCE WAYNE FREEMAN

CONNER & WINTERS, L.L.P.

100 W. Central Street, Suite 200
Fayetteville, AR 72701

ATTORNEYS FOR SIMMONS FOODS,
INC.
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BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT P. REDEMANN, OBA #7454
LAWRENCE W. ZERINGUE, ESQ.

DAVID C. SENGER, OBA #18830
PERRINE, MCGIVERN, REDEMANN, REID,
BARRY & TAYLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

-AND-

ROBERT E. SANDERS

STEPHEN WILLIAMS

YOUNG, WILLIAMS, HENDERSON &
FUSILIER

Post Office Box 23059

Jackson, MS 39225-3059

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.
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CERTIFICATE OF SERVICE

| certify that on the 3" day of February, 2009, | electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Daniel Lennington, Assistant Attorney General

Melvin David Riggs
Joseph P. Lennart
Richard T. Garren
Sharon K. Weaver
Robert Allen Nance
Dorothy Sharon Gentry
David P. Page

Riggs Abney Neal Turpen Orbison & Lewis, P.C.

Louis W. Bullock
J. Randall Miller
Miller Keffer & Bullock Pedigo LLC

William H. Narwold

Elizabeth C. Ward

Frederick C. Baker

Lee M. Heath

Elizabeth Claire Xidis

Fidelma L Fitzpatrick

Motley Rice LLC

COUNSEL FOR PLAINTIFES

Stephen L. Jantzen

Paula M. Buchwald

Patrick Michael Ryan

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Gordon D. Todd
Sidley Austin LLP

L Bryan Burns
Robert W. George
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drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
Daniel.lennington@oag.ok.gov

driggs@riggsabney.com
jlennart@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com
dpage@riggsabney.com

Ibullock@mkblaw.net
rmiller@mkblaw.net

bnarwold@motleyrice.com
Iward@motleyrice.com
fbaker@motleyrice.com
Iheath@motleyrice.com
cxidis@motleyrice.com
ffitzpatrick@motelyrice.com

sjantzen@ryanwhaley.com
pbuchwald@ryanwhaley.com
pryan@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
gtodd@sidley.com

bryan.burs@tyson.com
robert.george@tyson.com
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Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.dartst@kutakrock.com

Kutack Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.

R. Thomas Lay rti@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin joriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
Woody Bassett whassett@bassettlawfirm.com
K.C.Dupps Tucker kctucker@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

A. Scott McDaniel smcdaniel@mhla-law.com
Nicole M. Longwell nlongwell@mhla-law.com
Philip D. Hixon phixon@mhla-law.com
Craig Mirkes cmirkes@mbhla-law.com

McDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley shartley@mwsgw.com
Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.
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Michael D. Graves mgraves@hallestill.com
Dale Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR CERTAIN POULTRY GROWERS

I also hereby certify that | served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

Thomas C. Green

Sidley Austin Brown & Wood LLP

1501 K Street NW

Washington, DC 20005

COUNSEL FOR TYSON FOODS,
INC., TYSON POULTRY, INC,
TYSON CHICKEN, INC.; AND
COBB-VANTRESS, INC.

s/ John H. Tucker
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